
 

 

 

 

How to Responsibly Record Mobile Video of Civil 
Rights Violations:  FAQs from the Multicultural 

Media, Telecom & Internet Council 

These FAQs were prepared by the Multicultural Media, Telecom & Internet Council (MMTC), 

the leading advocate for diversity and inclusion in telecommunications.*  The FAQs are intended 

to prepare you to use wireless devices, such as video-equipped cell phones, to record police 

conduct in order to (1) hold accountable those law enforcement officers and others that engage in 

activities that may violate basic civil rights; and (2) applaud and highlight law enforcement 

activities that recognize and protect individuals’ civil rights. These FAQs are for informational 

use only.  They do not constitute legal advice and should not be used as such. 

 

Introduction 

 

Tamir Rice, Walter Scott, Freddie Gray, Alton Sterling, Philando Castile … these are just a few 

of the names of African Americans who have been killed at the hands of police in 2015 and 2016 

alone. While it is not a new phenomenon, the increase in videos of police misconduct has 

certainly changed the conversation. With the increase of dash cams, body cams, and citizen 

videos, police are now on high alert that their actions are not only being watched, but they may 

be held accountable.  

 

Speaking December 21, 2015 on National Public Radio, President Obama declared that 

“[t]here’s no black family that hasn’t had a conversation around the kitchen table around driving 

while black and being profiled or being stopped.  I think really what’s changed over the past 

several years has been the pervasiveness of smartphones and the visuals that suddenly have 

sparked a conversation about how we can deal with it.  And although it’s uncomfortable 

sometimes, I actually think that over the long term, it’s how, in Dr. King’s words, you get a 

disinfectant in applying sunlight to it” (emphasis supplied).1 

 

MMTC’s Santana Resolution was inspired by the heroic actions of Feidin Santana, the young 

man who recorded the shooting death of Walter Scott at the hands of law enforcement in N. 

Charleston, SC. The video shot by Mr. Santana led directly to the arrest and indictment of the 

officer. Without that video, it is highly likely that the officer would have gotten away with this 

unjustified killing of an unarmed and non-threatening black man.  The purpose of the Resolution 

                                                 
* The principal author of these FAQ’s is Dede Akiti, Esq., MMTC’s Cathy Hughes Fellow in 

cooperation with the University of Miami School of Law.  MMTC acknowledges and appreciates 

the assistance of Tom Davidson, Karen Milne, Lyndsey Grunewald and Steve Rowings, Esqs. of 

Akin Gump Strauss Hauer & Feld LLP, who provided additional legal support pro bono.  

Information about MMTC can be found at www.mmtconline.org and www.bbsj.org. 

1 Interview with President Barack Obama, National Public Radio (December 21, 2015), 

available at https://www.youtube.com/watch?v=MNop1dom1m8 (last visited June 22, 2017). 

http://www.mmtconline.org/
http://www.bbsj.org/
https://www.youtube.com/watch?v=MNop1dom1m8
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is to train the members of 11 national organizations and others on how to responsibly record 

police misconduct and other potential civil rights violations. 

 

Why Should You Record the Police? 

 

1.  Black men make up only 6 percent of the United States population, yet according to The 

Washington Post they made up 40 percent of the unarmed men shot to death by police in 

2015 alone.2  In fact, black people were killed by police at more than twice the rate of 

white people in 2015.3  Recording allows people to capture an incident in order to have 

an independent review of the officer’s actions without resorting to hearsay, faulty 

memories, or lies regarding the actual scene.  In light of the statistics cited above, it is 

time to call attention to the bias and other problems that impact interactions with the 

police.  Shedding light on this American problem benefits every American—not only can 

recording of police conduct can serve to hold individual officers accountable for 

wrongdoing and potentially deter others from acting in a similar manner, it also can 

highlight lawful police conduct as a model for law enforcement agencies around the 

nation.   

 

What Is the Law on Recording the Police? 

 

2.  Is it illegal to record police conduct in public? 

 

a.  In general, subject to the discussion set forth elsewhere in these FAQs, it is not 

illegal to record police officers engaged in the public discharge of their duties, so 

long as you do not interfere with the police and you abide by other reasonable 

restrictions as to the time, place, and manner of your recording. 

 

b.  On May 14, 2012, the Special Litigation Section of the Civil Rights Division of 

the Department of Justice (“DOJ”) released a thorough advisory letter stating that 

non-intrusive, respectful videotaping of police officers in a public setting is 

protected by the First Amendment of the Constitution (“Letter to Baltimore Police 

Department”).4  The DOJ and the American Civil Liberties Union (“ACLU”) 

have stood by this interpretation of the law. 

                                                 
2 Kimberly Kindy, Marc Fisher et al., “A Year of Reckoning: Police Fatally Shoot Nearly 1,000” 

THE WASHINGTON POST, December 26, 2015, available at 

http://www.washingtonpost.com/sf/investigative/2015/12/26/a-year-of-reckoning-police-fatally-

shoot-nearly-1000/ (last visited June 22, 2017). 

3 Jon Swaine, Oliver Laughland et al., “Young Black Men Killed by US Police at Highest Rate 

in Year of 1,134 Deaths” THE GUARDIAN, December 31, 2015, available at 

http://www.theguardian.com/us-news/2015/dec/31/the-counted-police-killings-2015-young-

black-men (last visited June 22, 2017). 

4 Letter from Jonathan M. Smith, Chief, Special Litigation Section, Civil Rights Division, U.S. 

Department of Justice, to Mark H. Grimes, Office of Legal Affairs, Baltimore Police Department 

(May 14, 2012), available at 

http://www.washingtonpost.com/sf/investigative/2015/12/26/a-year-of-reckoning-police-fatally-shoot-nearly-1000/
http://www.washingtonpost.com/sf/investigative/2015/12/26/a-year-of-reckoning-police-fatally-shoot-nearly-1000/
http://www.theguardian.com/us-news/2015/dec/31/the-counted-police-killings-2015-young-black-men
http://www.theguardian.com/us-news/2015/dec/31/the-counted-police-killings-2015-young-black-men
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c.  There is no definitive federal law or Supreme Court decision affirming the 

positions taken by the DOJ in the Letter to Baltimore Police Department.  As of 

July 12, 2017, federal appeals courts covering 25 states have found that the First 

Amendment provides the right to photograph and record public police conduct, 

subject to reasonable time, place, and manner restrictions and, to date, no court 

has found a limitation on the First Amendment right to record police activity 

beyond reasonable time, place, and manner restrictions applicable to all First 

Amendment activity and the potential application of state wiretapping laws.5  

However, because there is no Supreme Court decision or uniform nationwide 

legal standard governing the recording of public police conduct, it is important to 

make yourself familiar with the laws of your state before you record police 

conduct.   If you still have questions after familiarizing yourself with the laws of 

your state, contact your local ACLU office.6  

 

d.  In addition, the DOJ Letter to Baltimore Police Department encouraged police 

departments to adopt and make publicly available policies regarding the recording 

of police misconduct by the public.  In response to that letter and/or in connection 

with the settlement of specific cases, some police departments have issued official 

policies or guidelines regarding the recording of police officers. 7  These policies 

provide valuable and specific information regarding how officers in these 

departments should handle video recording by members of the public.  We 

recommend you contact your local police department to determine whether such 

guidelines or policies have been adopted and are available to the public.  

 

3.  Which laws protect my right to record police misconduct? 

                                                                                                                                                             

https://www.justice.gov/sites/default/files/crt/legacy/2012/05/17/Sharp_ltr_5-14-12.pdf (last 

visited June 22, 2017). 

5 See Fields v. City of Phila., Civil Action Nos. 16-1650, 16-1651, 2017 U.S. App. LEXIS 12159 

(3d Cir. Pa. July 7, 2017); Phillip Turner v. Lt. Driver, et al., 848 F.3d 678 (5th Cir. Feb. 27, 

2017); Gericke v. Begin, 753 F.3d 1 (1st Cir. 2014); American Civil Liberties Union of Ill. v. 

Alvarez, 679 F.3d 583 (7th Cir. 2012); Glik v. Cunniffe, 655 F.3d 78, 82 (1st Cir. 2011); Smith v. 

City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000); Fordyce v. City of Seattle, 55 F.3d 436, 

439 (9th Cir. 1995). 

6 See American Civil Liberties Union, https://www.aclu.org/. 

7 E.g., Video Recording, Photographing and Audio Recording of Metropolitan Police 

Department Members by the Public, General Order, D.C. Metropolitan Police Department 

(issued July 19, 2012) available at https://go.mpdconline.com/GO/GO_304_19.pdf (last visited 

June 22, 2017).  This policy was adopted as part of a settlement of a civil suit against the D.C. 

police department in connection with a police officer preventing a bystander from recording a 

traffic stop.  Tim Cushing, “DC Police Chief Lays Down New Cell/Camera Policy: 'Don't Seize. 

Don't Delete. Don't Interfere,’” TECHDIRT, July 25, 2012, available at 

https://www.techdirt.com/articles/20120724/15385919815/dc-police-chief-lays-down-new-

cellcamera-policy-dont-seize-dont-delete-dont-interfere.shtml (last visited June 22, 2017). 

https://www.justice.gov/sites/default/files/crt/legacy/2012/05/17/Sharp_ltr_5-14-12.pdf
https://www.aclu.org/
https://go.mpdconline.com/GO/GO_304_19.pdf
https://www.techdirt.com/articles/20120724/15385919815/dc-police-chief-lays-down-new-cellcamera-policy-dont-seize-dont-delete-dont-interfere.shtml
https://www.techdirt.com/articles/20120724/15385919815/dc-police-chief-lays-down-new-cellcamera-policy-dont-seize-dont-delete-dont-interfere.shtml
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a.  The First Amendment of the Constitution. This right is limited only by reasonable 

time, place, and manner restrictions described above.8  However, each state has its 

own laws regarding recording and wiretapping that may come into play.  Due to 

the increase in video recordings of police activities, the courts have recently 

begun to flesh out the law in this area.  As noted in Q&A #4 above, it is vital that 

you make yourself familiar with the laws in your state, particularly on recording 

and wiretapping, before you begin recording police activity.9 

 

b.  In 38 states and the District of Columbia, citizens can record in-person 

conversations with the consent of one party to the conversation.10  This party can 

be the person making the recording, or the consent can be given by any party to a 

conversation in which the person recording is not participating.  In these one-

party consent states, the wiretapping laws allow you to record your own 

interactions, including those with police as they are discharging their duties under 

the law, whether or not you are in a public area or the police know you are 

recording.11  If you are recording an interaction between the police and someone 

else in a one-party consent state, it could be argued that you have violated the 

state wiretapping law if you record without obtaining the consent of either party.  

However, as described below, there are exceptions to the wiretapping laws where 

the parties being recorded have no “reasonable expectation of privacy,” such as in 

public places where the interaction is easily observed and overheard by passersby, 

and where the parties being recorded know that the interaction is being recorded 

and continue the interaction anyway.  As a result, if you are conspicuously 

recording public police conduct that anybody in the area could see and overhear, 

you can legally record the interaction between the police and someone else.   

 

                                                 
8 See Letter to Baltimore Police Department, supra n. 4. (“The First Amendment right to record 

police activity is limited only by ‘reasonable time, place, and manner restriction.’”) 

9 Because the law in this area is continually evolving, if you have any questions after reviewing 

the laws in your state, you should contact your local chapter of the ACLU to discuss your 

questions or concerns. 

10 Alabama, Alaska, Arizona, Arkansas, Colorado, Connecticut, Delaware, District of Columbia, 

Georgia, Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Michigan, 

Minnesota, Mississippi, Missouri, Nebraska, Nevada (but the Nevada Supreme Court has held 

that consent from all parties must be obtained in order to lawfully record a telephonic 

conversation, Lane v. Allstate Ins. Co., 114 Nev. 1176, 969 P.2d 938 (1998)) , New Jersey, New 

Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, Rhode Island, South 

Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, Wisconsin, and 

Wyoming. 

11 See Steve Silverman, “7 Rules for Recording Police” FLEX YOUR RIGHTS, May 21, 2012, 

available at https://www.flexyourrights.org/7-rules-for-recording-police/ (last visited June 22, 

2017)  

https://www.flexyourrights.org/7-rules-for-recording-police/
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c.  In the remaining 11 states — California, Florida, Illinois, Maryland, 

Massachusetts, Michigan, Montana, New Hampshire, Oregon, Pennsylvania and 

Washington—you must obtain the consent of all parties to record an in-person 

conversation.12 

 

d.  In both one-party and all-party consent states, there is generally an exception to 

the consent requirement in state wiretapping laws where the person being 

recorded does not have a “reasonable expectation of privacy” in the circumstances 

under which he or she is being recorded.  This means that if you are recording 

police activity taking place in a public place that is easily observed and overheard 

by others in the area, there is no “reasonable expectation of privacy” and you may 

openly record the police (or anyone in public).13  In contrast, you have a 

reasonable expectation of privacy when you are having a personal conversation 

with someone in your own home, or in your car with the windows rolled up.  It is 

possible to have a reasonable expectation of privacy for a conversation had in a 

public place, such as one in which the parties are huddled in a corner and 

whispering.  Because the reasonableness of someone’s expectation of privacy is 

evaluated based on the unique facts of each interaction, it is best to record those 

instances in which it is most clear that there is no reasonable expectation of 

privacy—police conduct in the public discharge of their duties, in public places 

where the conduct is easily observed and overheard.  In addition, where the 

parties to a conversation are aware that it is being recorded and continue the 

conversation anyway, it is usually presumed that they have consented to the 

recording.  As a result, it is best to be clear that you are recording the activity by 

conspicuously holding your camera or mobile device and, if necessary, stating 

that you are recording, rather than hiding it or otherwise attempting to record 

surreptitiously.  This is particularly important when you are recording interactions 

to which you are not a party (that is, between the police and somebody else). 

 

4.  When and where is it ok to record police conduct? 

 

a.  You may legally record on-duty police officers while they are conducting their 

duties in a public space or a private space where you have a right to be, such as 

your own property or the private property of someone whose permission you have 

to be there.14  

 

5.  What is a public space? 

 

a.  Traditionally public spaces include sidewalks, streets, and public parks.15  

However, courts have also extended First Amendment protection to apply to 

                                                 
12 See id.  The Montana all-party consent requirement does not apply to recordings of public 

employees in the performance of their official duties.  See Mont. Code Ann. § 45-8-213(1)(c)(i).  

13 See id. 

14 See Letter to Baltimore Police Department, supra n. 4. 

15 See id. 
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recordings taken on private property. This means an individual may record police 

activity from his or her home or other private property where that individual has a 

right to be present.16  For example, the 1991 assault of Rodney King was recorded 

by an individual who was awakened by sirens and recorded the scene from the 

balcony of his apartment.  

 

Interacting with Police 

 

6.  What should I do if the police ask me to stop recording? 

 

a.  If approached by police, remember to stay calm and respectful, yet firm in your 

position.  Politely state your knowledge of the law in your state.  If at any point 

you feel uncomfortable or physically threatened, you should stop recording and 

consider filing a formal, written complaint concerning the incident. 

 

b.  If an officer asks you to stop recording because you are infringing on his rights, 

you may respond “Respectfully Officer, the state law only requires the consent of 

one party in a conversation. As long as I am not interfering with your work I’m 

allowed to continue recording.” 

 

c.  If you live in one of the 11 all party states, you may respond with “I’m aware of 

the law, however, courts have ruled that it doesn’t apply to on-duty police officers 

in public places.”  

 

d.  Never argue with the officer. If the officer insists you stop recording after politely 

telling them your knowledge of the law, just let it go and stop recording.  But 

consider filing a formal, written complaint regarding the incident.  

 

7.  Do I need to obtain consent to record police? 

 

a.  If you live in one of the 11 all-party consent states listed above, then consent may 

be required to record police activity. However, the “reasonable expectation of 

privacy” exception to privacy and wiretapping laws works in your favor. Under 

this exception, there is no reasonable expectation of privacy for activities and 

conversations easily observed or overheard in public places, meaning an on-duty 

police officer (or anyone in a public space) cannot expect for their actions to be 

considered private and can thus be legally recorded.17  Likewise, if it is obvious 

that you are recording and the police continue the interaction, courts will likely 

presume that their continuation of the interaction constitutes consent to the 

recording, though there is no case law specifically addressing this issue.  

Accordingly, to err on the side of caution in an all-party consent state, you should 

clearly state that you are recording at a volume loud enough to be heard. 

 

                                                 
16 See id. 

17 Supra Q&A #5. 
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8.  Can I be legally charged with a crime for recording public police conduct? 

 

a.  In some states, arguably.  As stated above, the DOJ, ACLU, and a number of 

federal appeals courts have found that the right to record public police conduct in 

the discharge of their official duties is protected by the First Amendment, subject 

to reasonable time, place, and manner restrictions.  In the states where the First 

Amendment right to record public police conduct has been clearly established by 

federal courts,18 you should not be charged with a crime for recording public 

police conduct so long as you do not interfere with the police and abide by 

reasonable time, place, and manner restrictions.  However, in the states where the 

First Amendment right has not been clearly established, recording the police 

arguably remains subject to the restrictions of the state’s wiretapping laws, and 

there is the possibility that you could be arrested and charged with violating these 

laws.19  And, regardless of whether you live in a state where the First Amendment 

right to record public police conduct is clearly established, this does not mean that 

the police are aware of the right to record, or that they cannot find another reason 

to arrest you.  Some police officers have charged people with catchall 

misdemeanors like obstruction of justice or even disorderly conduct for recording 

them.  If an officer instructs you to stand back or says you are interfering with 

their work, obey them and get out of their way. Police officers may legitimately 

order citizens to stop activity that interferes with their work, and courts are more 

likely to take their word than yours.20 

 

9.  What if the police ask me for ID? 

 

There is no law in the United States requiring anyone to carry a government-

issued ID.21  However, in 24 states police may request that you identify yourself if 

                                                 
18 This includes the states and territories under the jurisdiction of the First, Third, Fifth, Seventh, 

Ninth, and Eleventh Circuit Courts of Appeals:  Maine, New Hampshire, Massachusetts, Rhode 

Island, Puerto Rico, Louisiana, Mississippi, Texas, Indiana, Illinois, Wisconsin, Montana, Idaho, 

Washington, Oregon, California, Nevada, Arizona, Alaska, Hawaii, Guam, the Northern Mariana 

Islands, Alabama, Georgia, Florida, Delaware, New Jersey, and Pennsylvania. 

19 This includes the states and territories under the jurisdiction of the Second, Fourth, Sixth, 

Eighth, Tenth, and District of Columbia Circuit Courts of Appeals:  Vermont, New York, 

Connecticut, U.S. Virgin Islands, West Virginia, Maryland, Virginia, North Carolina, South 

Carolina, District of Columbia, Michigan, Ohio, Kentucky, Tennessee, Minnesota, Iowa, 

Missouri, Arkansas, Nebraska, North Dakota, South Dakota, Oklahoma, Kansas, Wyoming, 

Colorado, New Mexico, Utah. 

20 “Know Your Rights When Taking Photos and Making Video and Audio Recordings” 

AMERICAN CIVIL LIBERTIES UNION OF PENNSYLVANIA, available at 

http://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-

photos-video-and-audio (last visited June 22, 2017). 

21 Steve Silverman, “7 Rules for Recording Police,” FLEX YOUR RIGHTS, May 21, 2012 available 

at https://www.flexyourrights.org/7-rules-for-recording-police/ (last visited June 22, 2017). 

http://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-photos-video-and-audio
http://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-photos-video-and-audio
https://www.flexyourrights.org/7-rules-for-recording-police/


 

 

 

8 

they have reasonable suspicion that you are involved in criminal activity.22  How 

do you know if they actually have reasonable suspicion?  An officer needs 

reasonable suspicion to detain you.23  By asking “Officer, are you detaining me or 

am I free to go?” you can easily make this distinction. If the officer says you are 

free to go or that you are not being detained, it is your choice to stay or go.  

However, if you are detained, you may say something along the lines of “Officer, 

I’m not required to show you my ID by law, however, my name is [full name].”  

You may also give them your date of birth and address if you choose, but it is not 

required. 

 

10. Are mainstream media journalists the only ones allowed to record police conduct? 

 

No. The First Amendment protection applies to all citizens.  

 

11. What should I do if the police threaten to arrest me? 

 

a.  If the police threaten to arrest you, believe them. Remain, calm, polite and 

compliant. You may choose to obey them and turn it off saying something like, “I 

will turn it off, but I am doing so under protest.”  You can later file a formal, 

written complaint regarding the incident.  

 

b.  If you choose to continue recording, be prepared to face an arrest. Do not resist, 

but try your best not to drop your camera. Remember that you have the right to 

remain silent and the right to an attorney, and you should explicitly assert both of 

these rights. Also remember that if you are still recording, the recording may be 

used for or against you in court, so do your best to remain calm and respectful.  If 

you are arrested for recording police activity, after asserting your right to remain 

silent and your right to an attorney, contact your local chapter of the ACLU. 

 

  

                                                 
22 Alabama, Arizona, Arkansas, Colorado, Delaware, Florida, Georgia, Illinois, Indiana, Kansas, 

Louisiana, Missouri (Kansas City only), Montana, Nebraska, Nevada, New Hampshire, New 

Mexico, New York, North Dakota, Ohio, Rhode Island, Utah, Vermont, Wisconsin. 

23 See id. 
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12. What if the police confiscate or destroy my phone? 

 

The Supreme Court has ruled that the police may NOT search your cell phone 

without a warrant.24 They may, however, seize your phone without a warrant if 

they have a reasonable belief that doing so is necessary to prevent the destruction 

of evidence of a crime while they seek a warrant. Under no circumstances should 

the police delete pictures on your phone or destroy your phone.25 This is illegal.  

If you believe the police are illegally deleting your photos or video, peacefully but 

clearly voice your objection and state that it is illegal for them to do so.  Do not, 

under any circumstances, try to retrieve your phone or make physical contact with 

the officer in any way.  If you find that the police have, in fact, deleted images or 

video or destroyed your phone, contact a lawyer or your local chapter of the 

ACLU to discuss your legal options.   Police officers have faced charges of 

evidence tampering, obstruction, and theft for taking a photographer’s memory 

card.26  Using the apps discussed in Q&As # 1 and #2 will help to further protect 

your recording from illegal tampering. 

 

13. What if the police ask me to delete my recording?  

 

The police do not have the right to ask you to delete anything on your phone. 27  If 

they ask you to do so, calmly and politely inform them that you are under no legal 

obligation to delete anything on your phone. 

 

14. Should I inform police of my constitutional rights to record if threatened? 

 

Remember to remain calm and polite. Gauge the situation. If the officer is calm 

and you feel comfortable doing so, you may state your knowledge of your rights 

under the Constitution and have a dialogue. However, if the officer is angry and 

combative, it is best to stop recording and put your phone away.  You can always 

file a formal, written complaint regarding the incident at a later time. 

 

  

                                                 
24 See Riley v. California, 573 U.S. ___, 134 S.Ct. 2473 (2014); “Know Your Rights-

Photographers” AMERICAN CIVIL LIBERTIES UNION, available at 

https://www.aclu.org/know-your-rights/photographers-what-do-if-you-are-stopped-or-detained-

taking-photographs (last visited June 22, 2017).  

25 See id. 

26 See id. 

27 See “Know Your Rights When Taking Photos and Making Video and Audio Recordings”, 

AMERICAN CIVIL LIBERTIES UNION OF PENNSYLVANIA, available at 

https://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-

photos-video-and-audio/ (last visited June 22, 2017). 

https://www.aclu.org/know-your-rights/photographers-what-do-if-you-are-stopped-or-detained-taking-photographs
https://www.aclu.org/know-your-rights/photographers-what-do-if-you-are-stopped-or-detained-taking-photographs
https://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-photos-video-and-audio/
https://www.aclupa.org/issues/policepractices/your-right-record-and-observe-police/taking-photos-video-and-audio/
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Recording on Election Day  

 

15. Why should I record voter intimidation or other Polling Place irregularities? 

 

a.  “Ballot security” initiatives are practices carried out by political parties and 

private groups to prevent voter fraud.28  However, far too often these practices 

prevent eligible voters from casting their ballots inadvertently or by intentionally 

interfering with voting rights.29  By recording and documenting these instances of 

voter intimidation, we bring awareness to this issue and deter it from happening.30 

 

b.  At the same time, special care should be taken in any recording of voter 

intimidation not to interfere with other voters or the voting process.  Voting is a 

very private matter, and attempts to record in, or immediately outside of, polling 

stations are subject to various state and local laws, regulations, and policies 

designed to safeguard voter privacy, protect against voter intimidation, and to 

ensure the proper functioning of the voting process.  Accordingly, prior to voting, 

check your local election board website for any policies or statements regarding 

the use of recording devices at or near polling stations.  If no information is 

available or you have further questions regarding prohibited activities in or 

around polling stations contact your local election officials. 

 

16. Can I record voter intimidation at the polls? 

 

a.  It depends on the statutes, regulations, and policies applicable to your polling 

location.  The DOJ and many states have found that in certain circumstances 

photographing or recording of individuals at the polls, or entering or exiting a 

polling place, is a form of voter intimidation prohibited by the Voting Rights 

Act.31  Further some states hold that voters have a right to cast their ballots in 

                                                 
28 Wendy Weiser and Vishal Agraharkar, “Ballot Security and Voter Suppression: What It Is and 

What the Law Says”, BRENNAN CENTER FOR JUSTICE, August 29, 2012, available at 

http://www.brennancenter.org/sites/default/files/legacy/Democracy/Ballot_Security_Voter_Supp

ression.pdf  (last visited Aug. 18, 2016). 

29 See id. 

30 The Voting Rights Project of the Lawyer’s Committee for Civil Rights, the Advancement 

Project’s Voter Protection initiative, and the NAACP Legal Defense Fund all provides extensive 

information regarding “ballot security” measures, common forms of voter intimidation, and how 

to identify, report, and protect against these practices.  For more information visit 

https://lawyerscommittee.org/project/voting-rights-project/, 

http://www.advancementproject.org/issues/voter-protection, and 

http://www.naacpldf.org/category/political-participation.  

31 E.g., Letter from Deval L. Patrick, Assistant Attorney General, Civil Rights Division, U.S. 

Department of Justice, to Constance Slaughter-Harvey, Mississippi Assistant Secretary of State 

for Elections (June 14, 1994), available at 

http://big.assets.huffingtonpost.com/cameras_ms_letter.pdf (last visited Aug. 16, 2016). 

http://www.brennancenter.org/sites/default/files/legacy/Democracy/Ballot_Security_Voter_Suppression.pdf
http://www.brennancenter.org/sites/default/files/legacy/Democracy/Ballot_Security_Voter_Suppression.pdf
https://lawyerscommittee.org/project/voting-rights-project/
http://www.advancementproject.org/issues/voter-protection
http://www.naacpldf.org/category/political-participation
http://big.assets.huffingtonpost.com/cameras_ms_letter.pdf
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private.32  To these ends, some states, such as Florida,33 Georgia,34 Kentucky,35 

and California36 have statutes that make it illegal to record video or take 

photographs of voters inside and/or immediately outside polling stations under 

certain circumstances.  Many such laws, as well as other laws mandating the 

secrecy of ballots and voting have been interpreted or applied to prohibit all uses 

of recording devices in polling stations except in very limited circumstances, such 

as by bona fide news organizations.37 

 

b.  In addition, many state election boards have adopted policies restricting, 

discouraging, or prohibiting use of cellphone cameras and other recording devices 

in and immediately outside of polling stations. 38  Check your local election board 

website or contact an election official to determine the policy at your polling 

station.  Many polling places have signs prohibiting any photography or 

                                                 
32 E.g., CAL. CONST. ART. II, § 7 (“voting shall be secret”); The State of Alabama’s Official 

Election Center, Alabama Votes.gov, Frequently Asked Questions, 

http://www.alabamavotes.gov/FAQ.aspx?m=Voters#15 (last visited June 22, 2017) (advising 

voters that photographs and videos are not allowed because “each voter has a right to cast a 

ballot in secrecy and in privacy”).  

33 FLA. STAT. § 101.031(5) (expressly prohibiting all photography in the polling place). 

34 GA. CODE § 21-2-413(e) (prohibiting photographic or other recording devices in the polling 

area). 

35 KY. REV. STAT. § 117.236 (prohibiting the use of personal telecommunications devices to 

record the identity of voters). 

36 CAL. ELEC. CODE § 18541 (prohibiting “[p]hotograph[ing], video record[ing], or otherwise 

record[ing] a voter entering or exiting a polling place" within 100 feet of a polling place).  The 

Elections Division of the California Secretary of State has interpreted this law, in combination 

with others, to prohibit all recording at polling places, with limited exceptions for credentialed 

media and other purposes.  Memorandum from Jana M. Lean, Chief, California Elections 

Division to All County Clerts/Registrars of Voters (Oct. 8, 2012), available at 

http://elections.cdn.sos.ca.gov/ccrov/pdf/2012/october/12296jl.pdf (last visited June 22, 2017). 

37 E.g., id., YouTube, Trey Grayson, Kentucky Election Information (posted Oct. 20, 2008), 

available at https://www.youtube.com/watch?v=h0VGE0ycx0Y (last visited June 22, 2017)  

(explaining that it is illegal to use a camera or other recording equipment at a polling place in 

Kentucky). 

38 E.g., RHODE ISLAND BOARD OF ELECTIONS RULES AND REGULATIONS FOR POLLING PLACE 

CONDUCT, § 5(b), available at 

http://sos.ri.gov/documents/archives/regdocs/released/pdf/BOE/6771.pdf (last visited Aug. 16, 

2016) (allowing electronic recording of the election process inside the polling place, as long as it 

is outside of the railed or enclosed voting area and does not record the specific vote cast by any 

person); SOUTH CAROLINA ELECTION COMMISSION, POLL MANAGERS HANDBOOK, 37 (2016), 

available at http://www.scvotes.org/files/PMHandbook/SEC%20MNL%201100-

201604%20Poll%20Managers%20Handbook.pdf (last visited Aug. 16, 2016) (instructing poll 

managers to ask voters not to use cell phones, tablets, or cameras in the voting area).  

http://www.alabamavotes.gov/FAQ.aspx?m=Voters#15
http://elections.cdn.sos.ca.gov/ccrov/pdf/2012/october/12296jl.pdf
https://www.youtube.com/watch?v=h0VGE0ycx0Y
http://sos.ri.gov/documents/archives/regdocs/released/pdf/BOE/6771.pdf
http://www.scvotes.org/files/PMHandbook/SEC%20MNL%201100-201604%20Poll%20Managers%20Handbook.pdf
http://www.scvotes.org/files/PMHandbook/SEC%20MNL%201100-201604%20Poll%20Managers%20Handbook.pdf
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videography.  These signs are usually placed inside the polling stations.  If there 

are signs like this at your particular polling station you should obey them.  If a 

poll worker instructs you to put away a phone or camera, you should follow those 

instructions.   Many polling places also have a 30-100 foot buffer zone in which 

certain activity is prohibited.  These zones are typically marked by signs, flags, or 

chalk lines.  Laws and policies regarding video or photography may also apply to 

these areas.39 

 

c.  Even in states or counties where cameras and video recorders are not expressly 

prohibited at or near polling locations, you should avoid recording other 

individuals while they are voting or waiting in line to vote.  As mentioned above, 

the U.S. Department of Justice has recognized that recording of individuals at 

polling stations can be a form of voter intimidation under certain circumstances, 

and many states have statutes protecting the privacy of voters. 

 

d. Typically individuals engaging in voter intimidation at or near a polling station, 

such as third parties who are handing out flyers or shouting or demanding 

information from citizen at the polling place, are not actively voting or waiting in 

line to vote.  In most circumstances, recording individuals engaging in voter 

intimidation who are not in the process of voting would not run afoul of laws 

designed to protect the privacy of voters and integrity of the voting process.  

Recording these individuals and their activities is the goal of documenting these 

situations.  We should capture photos of flyers created to intimidate voters or 

actions or activities designed to frighten voters away. 

 

17. Can I discreetly record voter intimidation at or near polls? 

 

Videotaping in a discreet manner is less likely to intimidate other voters, but as 

discussed above, some state wiretap laws prohibit the recording of “private” 

conversations without the consent of one or more of the recorded parties.40  

Accordingly, surreptitious recording of private citizens, even in public places, 

could be considered a violation of state wiretap laws where the recorded party has 

a “reasonable expectation of privacy.”  Moreover, the court cases discussed above 

finding that videotaping of police executing their official duties is protected by the 

First Amendment do not necessarily apply to the recording of private citizens 

engaging in “ballot security” measures.  Accordingly, it is best to keep your 

recording overt and directed towards the voter challenger rather than other 

individuals casting or waiting to cast their ballots.   In addition, surreptitious 

recording should not be used to circumvent county or state-specific prohibitions 

on the use of cellphones and cameras in or near polling stations. 

 

  

                                                 
39 E.g., CAL. ELEC. CODE § 18541. 

40 See supra Q&A #5. 
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18. What if a voter challenger approaches me? 

 

Voter challengers have used various tactics to intimidate voters from asking if 

voters owe back taxes and child support to having police officers posted outside 

the polling place, which are all illegal.  If a voter challenger approaches you, 

firmly state your knowledge of the law but do not engage in arguing with them.  If 

you are in a location where cellphones and cameras are allowed, record the 

interaction or have someone with you record it.  Voter challengers often use 

videotaping to intimidate voters, but it is also effective in deterring them from 

continued harassment. 

 

19. Can I be arrested for recording voter intimidation at the polls? 

 

In some states, yes. As discussed above, some states have laws that prohibit 

recording within the polling station or the buffer zone immediately outside of the 

polling station.  Even in those states that do not have specific laws, as with any 

interaction with the police, there is always a chance you could be arrested.  While 

there is no specific federal voting law against photographing at the polls, there are 

federal laws against voter intimidation and voting bribery.41  Photography and 

video recording may both be used in these practices; therefore if you are asked by 

a poll worker or police officer to put away your cellphone, do so. Clearly state 

that you are recording voter challengers rather than anyone who is voting or poll 

workers. 

 

20. Where can I record misconduct on Election Day? 

 

In states where cameras and cellphones are not prohibited in or near polling 

stations, or if you are outside of the polling station or buffer zone surrounding 

your polling station, you can record voter intimidation to the same extent that you 

can record any other conversation.  Check with your local election office for the 

laws and policies applicable in your state.  Be aware, however, that if you are 

recording misconduct by a private citizen, wiretap laws may restrict your ability 

to record conversations taking place in a location where there is a reasonable 

expectation of privacy without consent from one or both parties. 

 

21. Can I be thrown out of the polls for recording voter intimidation? 

 

Yes. Poll workers have the right to ask people to leave the premises prior to 

casting his or her vote if the person is interfering with the voting process, causing 

a disturbance, or engaging in prohibited conduct, such as, in some states, 

recording video and taking photos inside the polling station.  In addition, most 

states prohibit non-poll workers from being in the polling station if the individual 

                                                 
41 Amanda Terkel and Dana Liebelson, “A Guide To Not Getting Arrested When You Use Your 

Cell Phone On Election Day” HUFFINGTON POST, November 3, 2014, 

http://www.huffingtonpost.com/2014/11/03/photo-polling-place_n_6095746.html (last visited 

Aug. 18, 2016). 

http://www.huffingtonpost.com/2014/11/03/photo-polling-place_n_6095746.html
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is not engaged in casting his or her ballot.  It is suggested that you vote before 

taking any pictures or other recording at the polling place.  Similarly, you may be 

thrown out if you have already completed casting your ballot. 

 

22. What should I do if I encounter voter intimidation at the polls? 

 

If it is occurring in an area where cameras are allowed and the recording would 

not raise issues under wiretap laws (e.g., the conversation is taking place in a 

public place that is easily observed and overheard by others in the area), use your 

phone’s camera to record the incident and upload it using one of the apps 

mentioned in Q&As #1 and #2.  Report voter intimidation, whether you have 

obtained a recording or not, to local election officials, the Voting Section of the 

U.S. Department of Justice, and/or one of the many voter protection hotlines 

operated by organizations like the Lawyers’ Committee for Civil Rights.42 

 

How Do I Present Recordings to the Community? 

 

23. What should I do with the video after I record it?  

 

a.  If you have recorded police conduct or voter intimidation in accordance with the 

First Amendment, voting laws and regulations, and wiretapping laws, and without 

interfering with the police, it should be safe for you to publish the recording.  

However, because federal law and 46 state privacy and wiretapping laws prohibit 

the publication of an illegal recording and provide for criminal and/or civil 

penalties, there is a risk that the police could try to argue that the recording was 

obtained illegally and that the publication of the recording should subject you to 

these additional penalties.43  If after reviewing your state’s wiretapping and 

publication laws, you think that the police could argue that your recording was 

obtained in violation of your state’s privacy or wiretapping law, call your local 

chapter of the ACLU to discuss the circumstances under which you made the 

recording before publishing it or providing it to anyone else. 

 

b.  Most Americans these days have a smartphone with locking capabilities. Make 

sure that your phone is always passcode protected! If a police officer or poll 

worker takes your phone, this will make it difficult for him or her to illegally 

search your phone and delete videos. Additionally, unless you are legally 

obligated by a court order or similar legal instrument to do so, you are not 

required to give an officer the passcode for your phone in the absence of proper 

police procedures (e.g., a court order, etc.). There are several apps that allow you 

                                                 
42 The hotline number for the Lawyers’ Committee Election Protection Project is 866-OUR-

VOTE (866-687-8683). The hotline is staffed during national elections and the hotline schedule 

is posted on the group’s website in the months before an election (http://www.866ourvote.org/). 

43 Only Montana, South Dakota, Vermont, and the state of Washington do not impose additional 

penalties for the publication of an illegally intercepted communication. 
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to save your photos and videos in a hidden or passcode protected album like 

“Private Photo Vault” and “Photo Vault.”44  

 

24. What platforms enable you to preserve and release the video? 

 

a.  Apps like “Periscope” and “Bambuser” allow you to record and live stream 

videos on platforms like Facebook.45  Both are free and offer features that make it 

easy to share videos instantaneously. Both apps have features that allow you to 

save the video even if your phone is put to sleep in the middle of the recording. 

This feature is especially useful if your phone is detained or illegally searched. 

Additionally, you can set your profile to private on both apps so that videos you 

record will not be published to the public immediately after recording.  

 

b.  “YouTube”46 is a popular video platform you can use if you recorded your video 

using your phone’s standard video app. You may also set your videos to private if 

you don’t want to release them to the public as yet. 

 

 

*  *  *  *  * 

 

For further information, contact: 

 

David Honig 

President Emeritus and Senior Advisor 

Multicultural Media, Telecom & Internet Council 

1650 L Street N.W., Suite 250 

Washington, DC  20036 

(202) 332-0500 

dhonig@mmtconline.org 
 

                                                 
44 Information about these apps and where to download them is available at 

https://privatephotovault.com and http://pacificsoftwaresolutions.net/photovault.asp . 

45 Information about these apps and where to download them is available at 

https://www.periscope.tv/ and http://bambuser.com/ . 

46 https://www.youtube.com/ . 

mailto:dhonig@mmtconline.org
https://privatephotovault.com/
http://pacificsoftwaresolutions.net/photovault.asp
https://www.periscope.tv/
http://bambuser.com/
https://www.youtube.com/

